TOWN OF SUPERIOR
RESOLUTION NO. R-21
SERIES 2019

A RESOLUTION OF THE BOARD OF TRUSTEES OF THE TOWN OF
SUPERIOR APPROVING AN AGREEMENT FOR SERVICES WITH
BETTER CITY, LLC FOR AN ECONOMIC DEVELOPMENT
CONSULTANT

BE IT RESOLVED BY THE BOARD OF TRUSTEES OF THE TOWN OF
SUPERIOR, COLORADO, as follows:

Section 1. The Agreement for Services between the Town
of Superior and Better City LLC for an Economic Development
Consultant is hereby approved in substantially the same form as
attached hereto, subject to final approval by the Town Attorney.

ADOPTED this 8" day of April, 2019.

(ot Pt

Clifit Folsom, Mayor

a?% as
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AGREEMENT FOR SERVICES (HOURLY)

&THIS AGREEMENT FOR SERVICES (the "Agreement") is made and entered into this
< day of AApni , 2019 (the "Effective Date"), by and between the Town of Superior,
a Colorado municipal corporation with an address of 124 East Coal Creek Drive, Superior,
Colorado 80027 (the "Town"), and Better City, LLC, an independent contractor with a principal
place of business at 1100 Country Hills Drive, Suite 1100, Ogden, Utah 84403 ("Contractor")
(each a "Party" and collectively the "Parties").

WHEREAS, the Town requires services; and

WHEREAS, Contractor has held itself out to the Town as having the requisite expertise
and experience to perform the required services.

NOW THEREFORE, for the consideration hereinafter set forth, the receipt and
sufficiency of which are hereby acknowledged, the Parties agree as follows:

I SCOPE OF SERVICES

A. Contractor shall furnish all labor and materials required for the complete and
prompt execution and performance of all duties, obligations, and responsibilities which are
described or reasonably implied from the Scope of Services set forth in Exhibit A, attached
hereto and incorporated herein by this reference.

B. A change in the Scope of Services shall not be effective unless authorized as an
amendment to this Agreement. If Contractor proceeds without such written authorization,
Contractor shall be deemed to have waived any claim for additional compensation, including a
claim based on the theory of unjust enrichment, quantum merit or implied contract. Except as
expressly provided herein, no agent, employee, or representative of the Town is authorized to
modify any term of this Agreement, either directly or implied by a course of action.

II. TERM AND TERMINATION

A. This Agreement shall commence on the Effective Date, and shall continue until
Contractor completes the Scope of Services to the satisfaction of the Town, or until terminated as
provided herein.

B. Either Party may terminate this Agreement upon 30 days advance written notice.
The Town shall pay Contractor for all work previously authorized and completed prior to the
date of termination. If, however, Contractor has substantially or materially breached this
Agreement, the Town shall have any remedy or right of set-off available at law and equity.

III. COMPENSATION

In consideration for the work performed by Contractor under the Scope of Services, the
Town shall pay Contractor as set forth in Exhibit B, attached hereto and incorporated herein by
this reference.
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IV.  RESPONSIBILITY

A. Contractor hereby warrants that it is qualified to assume the responsibilities and
render the services described herein and has all requisite corporate authority and licenses in good
standing, required by law.

B. The work performed by Contractor shall be in accordance with generally accepted
practices and the level of competency presently maintained by other practicing contractors in the
same or similar type of work in the applicable community. The work and services to be
performed by Contractor hereunder shall be done in compliance with applicable laws,
ordinances, rules and regulations.

C. The Town's review, approval or acceptance of, or payment for any services shall
not be construed to operate as a waiver of any rights under this Agreement or of any cause of
action arising out of the performance of this Agreement.

V. OWNERSHIP

Any materials, items, and work specified in the Scope of Services, and any and all related
documentation and materials provided or developed by Contractor shall be exclusively owned by
the Town. Contractor expressly acknowledges and agrees that all work performed under the
Scope of Services constitutes a "work made for hire." To the extent, if at all, that it does not
constitute a "work made for hire," Contractor hereby transfers, sells, and assigns to the Town all
of its right, title, and interest in such work. The Town may, with respect to all or any portion of
such work, use, publish, display, reproduce, distribute, destroy, alter, retouch, modify, adapt,
translate, or change such work without providing notice to or receiving consent from Contractor.

V1. INDEPENDENT CONTRACTOR

Contractor is an independent contractor. Notwithstanding any other provision of this
Agreement, all personnel assigned by Contractor to perform work under the terms of this
Agreement shall be, and remain at all times, employees or agents of Contractor for all purposes.
Contractor shall make no representation that it is a Town employee for any purposes.

VII. INSURANCE

A. Contractor agrees to procure and maintain, at its own cost, a policy or policies of
insurance sufficient to insure against all liability, claims, demands, and other obligations
assumed by Contractor pursuant to this Agreement. At a minimum, Contractor shall procure and
maintain, and shall cause any subcontractor to procure and maintain, the insurance coverages
listed below, with forms and insurers acceptable to the Town.

1. Worker's Compensation insurance as required by law.

2. Commercial General Liability insurance with minimum combined single limits of
$1,000,000 each occurrence and $2,000,000 general aggregate. The policy shall be
applicable to all premises and operations, and shall include coverage for bodily injury,
broad form property damage, personal injury (including coverage for contractual and
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employee acts), blanket contractual, products, and completed operations. The policy
shall contain a severability of interests provision, and shall include the Town and the
Town's officers, employees, and contractors as additional insureds. No additional insured
endorsement shall contain any exclusion for bodily injury or property damage arising
from completed operations.

B. Such insurance shall be in addition to any other insurance requirements imposed
by law. The coverages afforded under the policies shall not be canceled, terminated or
materially changed without at least 30 days prior written notice to the Town. In the case of any
claims-made policy, the necessary retroactive dates and extended reporting periods shall be
procured to maintain such continuous coverage. Any insurance carried by the Town, its officers,
its employees, or its contractors shall be excess and not contributory insurance to that provided
by Contractor. Contractor shall be solely responsible for any deductible losses under any policy.

C. Contractor shall provide to the Town a certificate of insurance as evidence that
the required policies are in full force and effect. The certificate shall identify this Agreement.

VIII. INDEMNIFICATION

Contractor agrees to indemnify and hold harmless the Town and its officers, insurers,
volunteers, representative, agents, employees, heirs and assigns from and against all claims,
liability, damages, losses, expenses and demands, including attorney fees, on account of injury,
loss, or damage, including without limitation claims arising from bodily injury, personal injury,
sickness, disease, death, property loss or damage, or any other loss of any kind whatsoever,
which arise out of or are in any manner connected with this Agreement if such injury, loss, or
damage is caused in whole or in part by, the act, omission, error, professional error, mistake,
negligence, or other fault of Contractor, any subcontractor of Contractor, or any officer,
employee, representative, or agent of Contractor, or which arise out of a worker's compensation
claim of any employee of Contractor or of any employee of any subcontractor of Contractor.

IX. ILLEGAL ALIENS

A. Certification. By entering into this Agreement, Contractor hereby certifies that, at
the time of this certification, it does not knowingly employ or contract with an illegal alien who
will perform work under this Agreement and that Contractor will participate in either the E-
Verify Program administered by the U.S. Department of Homeland Security and Social Security
Administration or the Department Program administered by the Colorado Department of Labor
and Employment to confirm the employment eligibility of all employees who are newly hired to
perform work under this Agreement.

B. Prohibited Acts. Contractor shall not knowingly employ or contract with an
illegal alien to perform work under this Agreement, or enter into a contract with a subcontractor
that fails to certify to Contractor that the subcontractor shall not knowingly employ or contract
with an illegal alien to perform work under this Agreement.

3
4/2/2019
P\SHARED\ADMIN DEPT\ECO DEVO\@ ECO DEVO RFP\20INTB - 04.08.INBETTER CITY-A040219.DOCX



C. Verification.

1. If Contractor has employees, Contractor has confirmed the employment eligibility
of all employees who are newly hired to perform work under this Agreement through
participation in either the E-Verify Program or the Department Program.

2. Contractor shall not use the E-Verify Program or Department Program procedures
to undertake pre-employment screening of job applicants while this Agreement is being
performed.

3. If Contractor obtains actual knowledge that a subcontractor performing work
under this Agreement knowingly employs or contracts with an illegal alien who is
performing work under this Agreement, Contractor shall: notify the subcontractor and
the Town within 3 days that Contractor has actual knowledge that the subcontractor is
employing or contracting with an illegal alien who is performing work under this
Agreement; and terminate the subcontract with the subcontractor if within 3 days of
receiving the notice required pursuant to subsection 1 hereof, the subcontractor does not
stop employing or contracting with the illegal alien who is performing work under this
Agreement; except that Contractor shall not terminate the subcontract if during such 3
days the subcontractor provides information to establish that the subcontractor has not
knowingly employed or contracted with an illegal alien who is performing work under
this Agreement.

D. Duty to Comply with Investigations. Contractor shall comply with any
reasonable request by the Colorado Department of Labor and Employment made in the course of
an investigation conducted pursuant to C.R.S. § 8-17.5-102(5)(a) to ensure that Contractor is
complying with the terms of this Agreement.

E. Affidavits. If Contractor does not have employees, Contractor shall sign the "No
Employee Affidavit" attached hereto. If Contractor wishes to verify the lawful presence of
newly hired employees who perform work under the Agreement via the Department Program,
Contractor shall sign the "Department Program Affidavit" attached hereto.

X. MISCELLANEOUS

A. Governing Law and Venue. This Agreement shall be governed by the laws of the
State of Colorado, and any legal action concerning the provisions hereof shall be brought in
Boulder County, Colorado.

B. No Waiver. Delays in enforcement or the waiver of any one or more defaults or
breaches of this Agreement by the Town shall not constitute a waiver of any of the other terms or
obligation of this Agreement.

C. Integration. This Agreement constitutes the entire agreement between the Parties,
superseding all prior oral or written communications.

D. Third Parties. There are no intended third-party beneficiaries to this Agreement.
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E. Notice. Any notice under this Agreement shall be in writing, and shall be deemed
sufficient when directly presented or sent pre-paid, first class U.S. Mail to the Party at the
address set forth on the first page of this Agreement.

F. Severability. If any provision of this Agreement is found by a court of competent
jurisdiction to be unlawful or unenforceable for any reason, the remaining provisions hereof shall
remain in full force and effect.

G. Modification. This Agreement may only be modified upon written agreement of
the Parties.

H. Assignment. Neither this Agreement nor any of the rights or obligations of the
Parties shall be assigned by either Party without the written consent of the other.

L. Governmental Immunity. The Town and its officers, attorneys and employees,
are relying on, and do not waive or intend to waive by any provision of this Agreement, the
monetary limitations or any other rights, immunities, and protections provided by the Colorado
Governmental Immunity Act, C.R.S. § 24-10-101, ef seq., as amended, or otherwise available to
the Town and its officers, attorneys or employees.

J. Rights and Remedies. The rights and remedies of the Town under this Agreement
are in addition to any other rights and remedies provided by law. The expiration of this
Agreement shall in no way limit the Town's legal or equitable remedies, or the period in which
such remedies may be asserted, for work negligently or defectively performed.

K. Subject to Annual Appropriation. Consistent with Article X, § 20 of the Colorado
Constitution, any financial obligation of the Town not performed during the current fiscal year is
subject to annual appropriation, shall extend only to monies currently appropriated, and shall not
constitute a mandatory charge, requirement, debt or liability beyond the current fiscal year.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective

Date.

TOWN OF SUPERIOR, COLORADO

(et Floton

Clint Folsom, Mayor
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CKLRACTOR l\“
By: M\j \ . L{\j

o
STATE OF €6EORADO )
) ss.
COUNTY OF _Wewec )

The foregoing instrument was subscribed, sworn to and acknowledged before me this

dayof Z _ APxl  ,2019,by Aucm . Hugh’S as__Ceo
of Better City, LLC.

My commission expires: //jg/z<22

(SEAL) o P
otmﬁc
JEREMY J HILL
My Comm. Exp 01/1852058
Commission # 608516
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EXHIBIT A
SCOPE OF SERVICES

During the term of this Agreement, Contractor shall provide economic development
support services for the Town, including working directly with the Board of Trustees and Town
staff to implement economic development goals and objectives established by the Board of
Trustees, including the following:

¢ Identify and provide business recruitment and retention services, including:
o Inventory and assessment of existing programs;
o Active recruitment of retail, office, and hotel uses;

o Coordinate and meet with prospects considering locating a business in
Superior;

o Meet with businesses in Superior to improve communication between the
Town and business community and help retain and, where possible,
expand businesses in the Town; and

o Meet with agencies and organizations involved in economic development
efforts.

e Canvass the residential and business communities regarding their opinion of
economic development needs in the Town.

e Assess the US36 Corridor to identify any economic opportunity areas where
demand is not sufficiently being met.

¢ Coordinate with staff to receive briefings on all available land and building assets
in the Town.

e Assist with facilitating economic development projects through the development
process as directed.

e Prepare recommendations for the Board of Trustees to consider regarding specific
financing tools used to promote development.

e Provide a written monthly update outlining activities accomplished and, as
requested by the Board and Town Manager, provide an in-person briefing during
a Board meeting. The monthly report shall include statistical analysis of
percentage of vacancies in the Town's commercial centers compared to other
municipalities along the U.S. 36 corridor and other statistical comparisons as
requested by the Town.
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Provide monthly See Source Market Advisory Reports covering the census tract
that most closely resembles the municipal boundaries, or zip code 80027, per
direction provided by the Board and Town Manager.

Develop a recommended work plan document for the Board to consider that
outlines tasks to be completed. The work plan shall: be based on feedback
received from the Board of Trustees and Town Manager within 30 days after the
Effective Date; be presented to the Board of Trustees for consideration within 45
days after the Effective Date, and address the following goals:

o Attract new businesses and retailers;

o Retain and enhance relationships with existing businesses;

o Broaden and diversify tax revenues;

o Increase employment;

o Attract consumers that are driving elsewhere for shopping or services; and

o Satisfy Town resident desires to shop and dine within their own
community.

Conduct a cluster analysis and workforce analysis within 60 days after the
Effective Date, and present results to the Board of Trustees.

Provide an end-of-year summary outlining successes of the program and those
areas requiring improvement in the future, and review the summary with the
Board of Trustees.

Assist with preparation for the annual ICSC RECon conference, and attend as a
representative of the Town.
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EXHIBIT B
COMPENSATION

The total amount paid to Contractor for completion of the Scope of Services including
reimbursable expenses and all charges shall not exceed $58,245. Contractor shall only be paid
for work performed, and charges shall be based on the Billing Rate Schedule shown below. On a
monthly basis, Contractor shall provide itemized invoices to the Town detailing the work
performed. The Town shall review each invoice to determine if the work billed for in that
invoice has been completed to the satisfaction of the Town, and if so, the Town shall approve the
invoice for payment.

Billing Rate Schedule:

e Senior Associate - $135/hr
e Principal - $185/hr

Actual charges shall be based on the following schedule of tasks:

General Economic Development Services (through December) $30,500
Development of Work Plan (completed in April) $2,575
o Senior Associates — 4 hours
o Principals — 11 hours
o Work Force Analysis and Cluster Analysis (completed in May)  $11,670
o Senior Associates — 70 hours
o Principals — 12 hours

ICSC RECON Conference Reimbursement $2,500
Monthly Reporting Services (through December)
o See Source Market Advisory Reports $5,000
o Retail Vacancy Analysis $6,000
TOTAL: $58,245

Reimbursable Expenses:

¢ Mileage reimbursement (for personal/Contractor vehicles) at the current IRS rate

e All other reimbursable expenses (printing, airfare, rental car, lodging, food) shall
be charged at the actual cost incurred
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NO EMPLOYEE AFFIDAVIT
[To be completed only if Contractor has no employees]

1. Check and complete one:

] L , am a sole proprietor doing business as
. I do not currently employ any individuals. Should I employ
any employees during the term of my Agreement with the Town of Superior (the "Town"), I
certify that I will comply with the lawful presence verification requirements outlined in that
Agreement.

OR

] I, , am the sole owner/member/shareholder of

,a [specify type of entity
— i.e., corporation, limited liability company], that does not currently employ any individuals.
Should I employ any individuals during the term of my Agreement with the Town, I certify that I
will comply with the lawful presence verification requirements outlined in that Agreement.

2. Check one.

] I am a United States citizen or legal permanent resident.

The Town must verify this statement by reviewing one of the following items:

A valid Colorado driver's license or a Colorado identification card;

A United States military card or a military dependent's identification card;

A United States Coast Guard Merchant Mariner card;

A Native American tribal document;

In the case of a resident of another state, the driver’s license or state-issued

identification card from the state of residence, if that state requires the applicant

to prove lawful presence prior to the issuance of the identification card; or

» Any other documents or combination of documents listed in the Town's
“Acceptable Documents for Lawful Presence Verification” chart that prove both
Contractor’s citizenship/lawful presence and identity.

OR
O I am otherwise lawfully present in the United States pursuant to federal law.

Contractor must verify this statement through the federal Systematic Alien Verification of
Entitlement ("SAVE”) program, and provide such verification to the Town.

Signature Date
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DEPARTMENT PROGRAM AFFIDAVIT

[To be completed only if Contractor participates in the
Qgp@trﬂk of Labor Lawful Presence Verification Program]

I, , as a public contractor under contract with the Town of
Superior (the "ToWn" ), herel}y afﬁrm that:

1. I have examined or will examine the legal work status of all employees who are
newly hired for employment to perform work under this public contract for services
("Agreement") with the Town within 20 days after such hiring date;

2. I have retained or will retain file copies of all documents required by 8 U.S.C. §
1324a, which verify the employment eligibility and identity of newly hired employees who
perform work under this Agreement; and

3. I have not and will not alter or falsify the identification documents for my newly
hired employees who perform work under this Agreement.

AJJT»LL (A

Slgnature Date /
sta
STATE OF GGI:OMDO )
) ss.
COUNTY OF {Jeber )

The foregoing instrument was subscribed, sworn to and acknowledged before me this
_2 day of AP~V , 2019, by Adow. . HidGheS as _(eo of
Bette~ cryv  (LC

My commission expires: ! //,;/ /2072

SEAD =t

JEREMY J HILL
NOTARY PUBLIC -STATE OF UTAH
My Comm. Exp 01/18/2022
Commission # 698516

11
4/2/2019
P\SHARED\ADMIN DEPT\ECO DEVO\@ ECO DEVO RFP\20INTB - 04.08.I9NBETTER CITY-A040219.DOCX



